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SalientFeaturesoftheSwissConstitution

Thisarticlethrowslightuponthetwenty-onesalientfeaturesoftheSwissconstitutionafteritsrevision

in1999.Someofthefeaturesare:1.ThePreamble2.AWritten,EnactedandAdoptedConstitution3.A

RigidConstitution4.BillofRights5.SocialGoals6.PurposeoftheState7.DemocraticRepublican

Constitution8.DirectDemocracyandOthers.

Feature#1.ThePreamble:

TheSwissConstitutionopenswithaPreamblewhichbeginsbythewords.

InthenameofGodAlmighty,We,theSwisspeopleandCantons……“Itexpressesthefirmresolveto

renewthealliance,tostrengthenlibertyanddemocracy,independenceandpeaceinsolidarity,and

opennesstowardstheworld.ItexpressesthedeterminationoftheSwisspeopleandCantonstoliveour

diversityinunity,respectingoneanother.”

Further,itrecordsthattheSwisspeopleandCantonsadopttheConstitutionwithfullconsciousnessof

theircommonachievementsandresponsibilitytowardsfuturegenerations.

Itaffirmsfaithintwofundamentalguidingprinciples.“Onlythoseremainfreewhousetheirfreedom”,

and“Thestrengthofapeopleismeasuredbythewelfareoftheweakestofitsmembers.”

ThePreamblerecordsafirmfaithinsovereigntyofthepeopleandtheCantonsandmakesafirmresolve

tomaintainandstrengthenSwitzerland.ItdeclaresthattheSwiss(SwissFederation)standsorganised

ontheprincipleof“Unityindiversity”andiscommittedtosecurefreedomandwelfareforallthe

people,particularlyfortheweakestmembersoftheSwissnation.



Feature#2.AWritten,EnactedandAdoptedConstitution:

TheSwissConstitutionisawrittenandenactedconstitution.ItwasdraftedbyacommitteeoftheSwiss

Parliamentin1848andwasapprovedbytheParliament,theCantonsandthepeopleofSwitzerland.Ina

similarwayitwastotallyrevisedin1874.ThisConstitutionoperatedduring1874-1999.

In1999,theSwissConstitutionwasagaintotallyrevised.Thetotallyreviseddraftwasadoptedbythe

SwissParliamenton18December1998,andapprovedbythepeopleandtheCantonson18thApril

1999.AdecreefortheimplementationofthenewconstitutionwasissuedbytheSwissParliamenton

28September1999.Thenewtotallyrevisedconstitutioncameintooperationw.e.f.1January2000

TheSwissConstitutionhasnow196Articles:

ThesehavebeenclassifiedintosixtitlesandeachofwhichcontainsseveralChapters.Title1contains

GeneralProvisions,Title2-BasicCivilandSocialRights,Title3.FederationCantonsandMunicipalities,

Title4-PeopleandCantons,Title5-FederalAuthorities,andTitle6-RevisionoftheFederalConstitution

andTemporaryProvisions.

Title1hassixArticles(1to6),Title2has35Articles(Article7to41),Title3has94Articles(Article42to

135),Title4has48Articles(Articles143to191)andTitle6has5Articles(Article192to196).Itisnowa

fairlydetailedconstitution.

ThenewconstitutionofSwitzerlandisamoredetailedConstitution.Ithas196Articleswhilethe1874

Constitutionhadonly123Articles.ItnowcontainsadetailedBillofBasicRightsofthepeopleanda

moredetaileddescriptionofFederalpowersandFederal-CantonalRelations.

WhencomparedwiththeConstitutionoftheU.S.A.,wefinditaverylengthyconstitution.Butwhenwe

compareitwiththeIndianConstitution,wefinditrelativelybrief.LiketheU.S.Constitution,itprovides

forthegovernmentalsystem oftheSwissFederationandallowseachCantontohaveitsown

constitutionwithintheparametersofRepublicanism.

ItisnowaverydetailedconstitutionbecauseitcontainsadetailedChapteronBillofRightsandenlists

suchminortopicsasfishing,hunting,gambling,lotteries,qualificationforcertainprofessions,sickness

andseveralothersuchtopics.Inothercountries,thesemattersarenevermentionedintheir

constitutions.

ExplainingthereasonbehindtheinclusionofsuchtopicsintheSwissConstitutionR.C.Brookswrites,“it

representsacompromisebetweentheadvocatesofCantonalrightsandthoseinfavourofastrong

federalgovernmentand,thereforetriestoanticipateandpreventcausesofinternalfrictionand

possibilityofcivilstrife.”



TheSwissconstitutionisadulyratifiedconstitution.ItwasapprovedbytheSwisspeopleandCantonsin

1848,1874and1999.

Feature#3.ARigidConstitution:

ThisSwissConstitutionisarigidconstitution.Theprocessofamendmentisspecificandcomplicated.A

proposalforatotalorpartialamendmentoftheconstitutioncancomeeitherfromtheSwissFederal

Parliamentorthroughaninitiativesponsoredby1,00,000voters.

Ineithercase,theproposalbecomesapartoftheconstitutiononlywhenitisapprovedinareferendum

byamajorityofSwissvotersaswellasbyamajorityoftheCantons.Theprocedureofamendmentof

theSwissconstitutionis,byallstandards,arigidone.ThetotalrevisionoftheConstitutionin1999

incorporatedallthepreviousamendmentsinit,andthereafter,nonewamendmenthasbeenmadetill

date.

Feature#4.BillofRights:

AmajorchangeaffectedbythenewSwissConstitution(2000)hasbeentheincorporationofadetailed

billofrights.UnderTitle2Chapters1and2andArticle7to40,theConstitutionnowdescribesthebasic,

civil,socialandpoliticalrightsoftheSwisspeople.

TheConstitutionrecognizes,grantsandguarantees34rightsofthepeople-TheRightsofHumanDignity,

Equality,ReligionandCustoms,FreedomofExpression,FreedomofMedia,Association,Domicile,

Property,EconomicFreedom,JudicialProtection,CitizenshipandPoliticalRights.

TheSwissbillofrightsisaverydetailedbillandincorporatesalmostalltherightsandfreedomswhich

standrecognizedasessentialconditionsofcivilizedlivingandnecessaryfortheenjoymentoftheright

tolife.

Feature#5.SocialGoals:

TheSwissConstitution,underTitle2Chapter3andArticle41enumeratesthesocialgoalsbeforethe

SwissFederation.IthasbeenlaiddowninArticle41thattheFederationandCantonswillensurethat

everycitizenshouldhavethebenefitofsocialsecurity,healthcare,protectionoffamily,fairand

adequateemploymentandconditionsofwork,housingandeducationincludingcontinuingeducation.

Thechildrenandyoungpeoplearetobeencouragedintheirdevelopmenttobecomeindependentand

sociallyresponsiblepersonsandtheyaretobesupportedintheirsocial,culturalandpolitical

integration.

Further,boththeFederationandtheCantonsaretotrytosecureforeverypersonsocialsecurity,social

insurancecoveringoldage,disability,illness,accidents,unemployment,maternity,orphanhoodand

widowhood.

TheConstitutionalsolaysdownthattheFederationandCantonswillalwaystrytosecurethesesocial



goalswithinthelimitsoftheirconstitutionalpowersaswellaswithinthemeansavailabletothem.

However,thesocialgoalsdonotconstitutetherightsofthepeople.

Thepeopledonotenjoytherighttogettheseenforcedbythestate.Inotherwords,intheirnature,the

socialgoalsenumeratedintheSwissConstitutionaresimilartotheDirectivePrinciplesofStatePolicy

containedinPartIVoftheConstitutionofIndia.Article41oftheSwissConstitutionwhichprovidesfor

thesesocialgoals,describestheseareGeneralPrinciples.

Feature#6.PurposeoftheState:

InitsArticle2,theSwissConstitutionlaysdownthepurposeofSwissFederation.

Itdescribesthefollowingpurposes:

(i)Toprotectlibertyandrightsofthepeople,

(ii)Tosafeguardtheindependenceandsecurityofthecountry,

(iii)Topromotecommonwelfare,sustainabledevelopment,innercohesionandculturaldiversityofthe

country,

(iv)Tosecuretoallcitizens,asfaraspossible,equalopportunities,

(v)Toworkforsafeguardingthelongtermpreservationofnaturalresources,

(vi)Topromoteajustandpeacefulinternationalorder.

Feature#7.DemocraticRepublicanConstitution:

Eversince1291,SwitzerlandhasbeenaRepublic.Itisnowheadedbyaseven-memberpluralexecutive

whosemembersareelectedbythetwohousesofSwissFederalParliament.Allpoliticalinstitutionsin

Switzerlandareelectedinstitutions.

Thepeopleelecttheirrepresentativesandtheydirectlyparticipateinthelaw-makingthroughthe

devicesofreferendumandinitiative.TheConstitutionalsoprovidesforRepublicanismintheCantons.

EachSwissCantonhastherighttohaveaconstitutionprovideditassurestheexerciseofpoliticalrights

accordingtotheRepublicanform.Article51declares,“EveryCantonshalladoptademocratic

constitution.”

Feature#8.DirectDemocracy:

SwitzerlandhasbeenthehomeofDirectDemocracy.Zurcherhasrightlywritten:“Switzerlandand

democracyhave,inrecentyears,becomealmostsynonymous.”Since1848,Switzerlandhasbeen

workingasadirectdemocracythroughsuchmoderndevicesofdirectlegislation—Referendumand

Initiative.



UnderthesystemofReferendum,thepeoplehavetherighttoapproveordisapprovethelawsor

constitutionalamendmentspassedbytheirlegislature.Measuresputtoreferendumbecome

operationalonlywhenthesesecuremajorityofvotes.

Incaseofconstitutionalamendments,holdingofreferendumiscompulsorybutincaseofordinary

legislationitisoptionali.e.,itisheldonlywhen50,000Swissvotersmakeademandforreferendum.

UnderthesystemofInitiative100,000Swissvoterscaninitiateanyproposalforconstitutional

amendment,whichgetsincorporatedintheconstitutionwhenthemajorityofSwissvotersaswellasof

Cantonsapprovesitinareferendum.

Thedecisionofthereferendumisfinal.Referendumisanegativedevicebywhichpeoplecanrectifythe

errorsoftheFederalParliamentandInitiativeisapositivedevicebywhichpeoplecanensuredesired

constitutionalchanges.

InonefullCantonandfivehalfCantonsofSwitzerlandthereisatworktheinstitutionofLandsgemeinde.

ItisaCantonalCouncilofallthevoterswhichmakeslaws,approvespoliciesandelectstheexecutivefor

runningtheadministration.

ThepeopleofSwitzerlanduseReferendum,InitiativeandLandsgemeindeasdevicesofdirect

democracywithinasystemofrepresentativedemocracy.Theyhaveadirectlyelectedassemblyoftheir

representatives-theFederalParliament.Buttheyalsodirectlyparticipateinlegislationthroughthe

devicesofReferendumandInitiative.

Feature#9.Federalism:

ArticleIofthe1874SwissConstitutiondescribedSwitzerlandasaconfederation.Butinreality,itwasa

federationwith23Cantons(20fulland6halfCantons)constitutingtheFederation.Nowthenewly

revisedconstitution(2000)ofSwitzerlanddirectlydescribesitastheSwissFederation.

“TheSwissconfederationcameintobeingtoconsolidatetheallianceoftheconfederatedmembersand

tomaintainandincreasetheunity,strengthandhonouroftheSwissnation.”

Itfurtherspecifiedthat“theobjectiveoftheconstitutionwastoachievethesolidarityofthenation.”

The1874totalrevisionoftheconstitutionwastoachievethesolidarityofthenation.Thistotalrevision

oftheconstitutionwasgovernedbytheobjectiveofmakingSwitzerlandacentralizedfederationby

eliminatingtheweaknessesofthe1848constitution.

The1999totalrevisionoftheConstitutionhasfurthergivenstrengthtofederalism.Switzerlandisnowa

federationbothinnameaswellasinreality.

ThefederalcharacteroftheSwissConstitutionisreflectedbyitsfollowingfeatures:

(i)Non-sovereignstatusofCantons.

(ii)SupremacyofSwissConstitution.



(iii)ExistenceofwrittenandrigidconstitutionaffectingadivisionofpowersbetweentheSwiss

FederationandtheCantons.

(iv)ThedivisionofpowersintheSwissConstitutionfollowsthepatternoftheUSfederation.The

powersoftheFederationandthejointpowersoftheFederationandtheCantonshavebeenlaiddown

intheConstitution,andtheresiduarypowershavebeenleftwiththeCantons.

(v)ThefederationhasbeengivenpowersinrespectofsubjectsofnationalimportanceandtheCantons

haveretainedpowersinrespectoflocalandregionalsubjects.

(vi)TheCantonshavebeengivenequalityofrepresentationintheUpperHouseoftheSwissFederal

Parliament-theSenate,EachfullCanton,whetherbigorsmall,sendstworepresentativesandeachhalf-

CantononerepresentativetotheSenate.

(vii)TheCantonshavetheirseparateconstitutions.

(viii)TheSwissFederalCourtisanindependentjudiciarywiththepowerofjudicialreviewoverthe

legislationpassedbyCantonallegislatures.

(ix)Thereisdualcitizenship,dualadministrationandadualsystemofcourts.

AllthesefeaturesclearlyestablishtheexistenceofafederationinSwitzerland.InthewordsofZurcher,

“FederationisthebasicconstitutionaldoctrineuponwhichthegovernmentofSwitzerlandisnow

based.”

ThenewConstitutionhasnoweliminatedtheoldpracticeofdescribingSwitzerlandasaconfederation.

SwitzerlandisnowaFederationbothinnameandreality.Itisafederationwith23Cantons(20full

Cantonand6halfCantons)asitsnon-sovereignunits.

Feature10.MixtureofParliamentaryandPresidentialForms:

TheSwisssystemofgovernmentisauniquesystemwhichencompassesthefeaturesofparliamentary

aswellaspresidentialsystems.ThereisacloserelationshipbetweentheSwissFederalParliamentand

theSwissExecutive.Themembersoftheexecutive(FederalGovernment)participateinthe

deliberationsofthelegislature.

ThemembersofFederalGovernment(MinistersofFederalGovernment)areresponsiblebeforethe

FederalParliamentfortheirworkandactivities.Thesetwoareparliamentaryfeatures.TheSwiss

executive-theFederalGovernmentenjoysafixedtenureanditcannotbevotedoutofpowerbythe

FederalParliament.

Itisconstitutedbyallthepoliticalpartiesanditisapluralexecutive.ItcannotdissolvetheFederal

Parliament.Theseareindeedpresidentialfeatures.Assuch,theSwisssystemofisparliamentaryaswell

aspresidentialinitsorganisationandworking.

Feature11.Plural/CollegialExecutive:



AuniquefeatureoftheSwissconstitutionisthatisprovidesforacollegial/pluralexecutive.Allexecutive

powersofthefederationareexercisedbyaseven-memberFederalGovernment.Allthesevenmembers

collectivelyexercisepower.Article177(1)declares“TheFederalGovernmentshalltakeitdecisionsasa

collectivebody.”EveryyearoneofitssevenmembersiselectedatthePresidentandanotherasthe

Vice-president.

NextyeartheVice-presidentbecomesthePresidentandanewmemberiselectedastheVice-president.

ThisprocesscontinuesandeachmembergetsachancetobethePresidentandVice-president.The

Presidentperformsallthefunctionsoftheheadofthestateforoneyear.

ThemembersoftheFederalGovernmentdonotresignwhenevertheFederalParliamentrejectsany

measureorpolicysponsoredbyit.ThereisnosuchthingascollectiveresponsibilitybeforetheFederal

Parliament.Thus,theFederalGovernmentofSwitzerlandisauniquepluralexecutive.

Feature12.BicameralLegislature:

SwissFederalParliamentsisabicameralbody.Itstwohousesare:TheHouseofRepresentativesandthe

Senate.Theformeristhelower,popular,nationalhousewhichrepresentsthepeopleofSwitzerland

andthelatteristheupperhousewhichrepresentstheCantonsandtheirsovereignequality.Eachfull

CantontwoandeachhalfCantonhasoneseatintheSenate.

TheHouseofRepresentativeshastenureof4yearswhereasthetenuresofthemembersoftheSenate

dependupontheCantonswhichtheyrepresent.Infactthemembersoftheupperhousearenotelected

simultaneously.

TheFederalParliamentenjoyslegislative,executive,financialandjudicialpowerswhicharejointly

exercisedbythetwoHouses.BoththeHouseshaveequalpowersinallspheres.InthewordsofC.F.

Strong,“TheSwisslegislatureliketheSwissexecutive,isunique.Itistheonlylegislatureintheworld,

thepowersofwhoseupperhouseareinnowaydifferentfromthoseofthelowerhouse.”

Feature13.LackofIndependentandPowerfulJudiciary:

TheSwissFederalCourtistheonlyfederalcourtandinaway,ithasthestatusofbeingtheSupreme

CourtofSwitzerland.However,itenjoysasecondarypositionintheconstitutionalsystem.Thejudgesof

theFederalCourtareelectedbytheFederalParliamentforaperiodofsixyears,thoughtheconvention

ofre-electingthejudgesensuresalongtenurefortheJudges.

TheJudgesareresponsiblebeforetheFederalParliament.TheFederalCourthasbeengiventhe

responsibilitytoapplylawsvotedbytheFederalParliament.Ithasnopowertorejectfederallaws.It

submitsanannualreportofitsworkingtotheFederalParliament.Thus,Swissjudiciaryoccupiesaback

seatintheconstitutionalsystem.

Feature14.NoJudicialReviewoverFederalLaws:



TheSwissFederalCourthasbeengiventhepowerofjudicialreviewonlyinrespectofthelawsmadeby

theCantonallegislatures.ThelawspassedbytheFederalParliamentarenotsubjecttoitspowerof

judicialreview.Theprovisionforreferendumasthemeansofpopularreviewoverthelawsmadebythe

FederalParliamenthasbeenthemainreasonbehindthedenialofthispowertotheFederalCourt.

However,forprotectingthesanctityoftheFederalConstitution,ithasbeengiventhepowertoreview

theconstitutionsandlawsoftheCantonsanddeclareallsuchmeasuresasUltravires,whichitfindsto

beinconflictwiththeSwissConstitution.

Inotherwords,theSwissFederalCourthasnopowertodeterminetheconstitutionalvalidityoffederal

laws.TherighttointerprettheSwissconstitutionbelongstotheFederalParliament.

Feature15.ConventionsoftheSwissConstitution:

ThehistoryoftheevolutionoftheSwissconstitutionalsystemsince1848hasproducedseveral

constitutionalconventionswhichhavebeenregulatingthebehaviourofalmostallthepolitical

institutions.IntheFederalGovernment,whenthePresidentcompleteshistermofoneyear,theVice-

presidentbecomesthePresidentandanewVice-presidentiselected.Thispracticeisrepeatedevery

year.

TheVice-chairmenofthetwoHousesoftheFederalParliamentbecomechairmeninthenextyear.

Constitutionally,boththeHouseofRepresentativesandtheSenatehaveequalpowers,butbya

convention,theformerexercisesmorepowersthanthelatter.EachjudgeoftheFederalCourthasa

tenureofsixyearsbutbyaconvention,heisrepeatedlyelectedunopposed.

ThemembersoftheFederalGovernmentarealsorepeatedlyelectedsolongastheycontinuetoserve

well.Byanotherconvention,theCantonsspeakingthethreemainlanguagesarealwaysgivenaseat

eachintheFederalGovernment.Further,theCantonsofBerne,GenevaandVaudarealwaysgivena

berthintheFederalGovernment.

Feature16.DualCitizenship:

ThesystemofdoublecitizenshipprevailsinSwitzerland.TheConstitutionstatesthateverycitizenofa

CantonshallbeacitizenofSwitzerland.ThisentitlesapersontoenjoythecitizenshipofhisCantonas

wellasthatoftheSwissFederation.

Feature17.ProvisionsRegardingLanguage:

Switzerland,likeIndia,isamultilingualstate.TheSwisspeoplespeakGerman,French,Italianand

Romansh.Thesefourlanguagesstandacceptedasnationallanguages.However,Article70declares

German,FrenchandItalianasthethreeofficiallanguages.

RomanshisusedasanofficiallanguageonlyforcommunicatingwithRomanshspeakingpeople.Each

Swisscitizenisexpectedtolearnatleasttwoofthethreeofficiallanguages.Thenumberofpeople



speakingRomanshisquitelimited,andthatiswhyithasnotbeenmadeanofficiallanguageforall

officialwork.

Feature18.ProvisionsRegardingArmy:

TheConstitutionnowlaysdownthatSwitzerlandwillhaveanarmy.Itwillbeorganisedasamilitiaand

willhavetheresponsibilitytopreventwar,defendthecountry,tomaintainpeace,toprotectthepeople

andtolendsupporttothecivilauthoritiesinemergencies.TheFederationhasthepowertousethe

army.CivildefenceisalsoaFederalsubject.TheFederationtakesalldecisionsandmakeslawsregarding

theorganisationtrainingandequipmentofarmy.TheCantonscanusetheirtroopsformaintaining

publicorderintheirrespectiveterritories.

Feature19.CompulsoryMilitaryTrainingandAlternativeService:

EverySwissmanisrequiredtorendermilitaryservice(Womenstandexempted,buttheycanvoluntarily

jointhemilitary).Thosemenwhofailtodomilitaryservicearerequiredtodoanalternativeserviceas

laidbyanappropriateFederallaw.

Incaseamanundertakesneithermilitaryservicenoranalternativeserviceinlieuofit,hehastopaya

servicetax.SuchataxisleviedbytheFederationbutcollectedbytheCantons.Further,compensationis

paidtoeverypersonwhosuffersanyinjuryorimpairmentduringthecourseofmilitaryservice.

Feature20.PermanentlyNeutralizedStatus:

Switzerlandisapermanentlyneutralizedstate.ThisstatushasbeenconferreduponSwitzerlandbyan

internationaltreaty.Switzerlandhastakenuponitselfthedecisionthatitshalljoinneitheranywarnor

anymilitaryalliance.

Itrefusestobedrawnintoanymilitary/controversialsecurityrelatedconference/treaty/organisation

andalliance.Till2002,itwasnotevenamemberoftheUnitedNations.Itjoinedthisworldbodyonlyin

2003,butwithoutgivingupitspermanentlyneutralizedstatus.

Feature21.RuleofLaw:

TheSwissConstitutionacceptstheprincipleofRuleofLaw.ItsArticle5specifiesitsmeaning:

(i)Lawisthebasisofallactivities.

(ii)Lawalonecanplacelimitationsonallactivities.

(iii)Stateactivitymustbeinpublicinterestandinproportion.

(iv)Stateinstitutionsandprivatepersonsmustactingoodfaith.

(v)TheFederationandCantonsalwaysrespectInternationallaw.



FurtherArticle8oftheConstitutiongrantstoallcitizenstherighttoequality-beforelaw.Italso

providesforsocialequalityofmenandwomenandspeciallegalprotectionfordisabledand

disadvantagedpeople.


